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UNITED STATE~ ENVl:RONMEN'l'AL PROTECTION AGENCY ~ 

BEFORE THE AD~STRATOR 

IN 'I'HE MATTER OF 

A &: v,_ me., 

· Respondent 

. ) 
} 

.} Docket No. IF&R-V-0~7~93 
). 
} 

. ORDER DENYING COMPLAINANT'S MOTION FOR ACCELERATED DECISION 
AND DENYING RESPONDENT'S MOTION TO DISMISS COUNT III 

On May ~2, ~995 1 , the United States. Environmenta·l Protection 

Agency, Region 5 (complainant), filed an accelerated decision 

motion on the liab.ility issue. A & V, Inc. (respondent or AV), 

respond,ed in opposition to the motion on May 31. Additionally, in 

its opposition, respondent included a motion to dismiss count III 

for failure to establish a prima facie case. Complainant filed its 

response in opposition to the dismissal motion on June 8. The 

arguments of the parties have been weighed. 

Under 40 C.F.R. § 22.'20(a), an accelerated decision should 

only be granted where no genuine issue of material fact exists, and 

a party . is entitle<;l to judgment as a matter of law. The 

Administrative Law Judge is of the mind that genuine issues of 

material fact exist regarding the alleged violations. First, urtder 

counts ·I and II, respondent contests the accuracy of complainant's 

testing methods and procedures which form the basis of whether or 

not respondent sold an alleged "adulterated" and/or "misbranded" 

pesticide, in violation of Section ~2(a) (1) (E) of the Federal 

Insecticide, Fungicide and Rodenticide Act (FIFRA) , 7 U.s. C. § 

Unless otherwise stated, all dates are for the , year 1.995. 
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viewed with favor under the standard enunciated in 40 C.F.R. § · 

22.20(a). 

IT IS ORDERED that: 
. . 

~: Complainant's motion for an accelerated decision be DENIED. 

2. Respondent's motion to dismiss count. III be DENl:ED. 

L./ (J). ~tk'r+ 
· · Frank W. Vanderheyden 

Administrative Law Judge 
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nr 'J!HB MA'1'TJB 01' A ' v, ·DC. I Respondent, 
Docket.No. ZF&R-V~017-93 

. Certi:ticate ot.., service 

•" 

·:r certify that the for~going Order, dated . Co /1 lf -Jq,s , was 
sent this day iri. the following manner to the below addressees:· 

· original by Regular Mail .to: 

Copy by Regular Mail to: 

Attorney for Complainant: 

Attorneys for Respondent: 

Dated: J:.LJv..-J- \ '-\) \ ~ c\_s-(J .. 

. Ms. Jodi Swanson-Wilson· 
Regional Hearing Clerk 
u.s. Environmental Protection 

Agency, Region V 
77 West Jackson Boulevard 
Chicago, IL 60604-3590 

Jeffrey M. Trevino, Esquire 
Assistant Regional Counsel 
u.s. Environmental Protection 

Agency, Region V 
77 · West Jackson Boulevard 
Chicago, IL 6060~-3590 

Donald Leo Bach, Esquire 
DEWITT Ross· & STEVENS 
Two East Mifflin Street 
Suite 600 
Madison, WI 53703-2865 


